UNI TED STATES DI STRI CT COURT

M DDLE DI STRI CT OF LOUI SI ANA

ADAM PORTER and ANDREW PORTER ClVIL ACTI ON
BREEN, by and through his nother

and next friend, MARY LEBLANC NUMBER 02- 274- B- M2
VERSUS

ASCENSI ON PARI SH SCHOOL BOARD
ROBERT CLOUTARE, Superi ntendent,
Ascensi on Parish School Board, in
his official capacity; CONRAD
BRAUD, Principal, East Ascension
H gh School, individually and in
his official capacity; and LI NDA
WLSON, Principal, Galvez Mddle
School, individually and in his
of ficial capacity
RULING ON DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

This case requires the Court to balance the right of school
officials and a school board to properly discipline, protect and
educate its students against the First, Fourth, E ghth and
Fourteenth Amendnent protections clainmed by a student. To fully
understand the | egal and factual issues involved, it is necessary
to set forth the procedural and factual background | eading up to the
filing of this suit. The Court nust also determine how far a
federal court must and should involve itself in school disciplinary
matters, particularly where the security of the students, staff and

school facilities are at i ssue and the educati on of the students in

a safe environnent for learning is of primary inportance.



I. Background

A.  Procedural Background

On March 15, 2002, Adam Porter and his brother Andrew Porter
Breen, filed this suit against the Ascension Parish School Board;
Robert Cloutare, in his official capacity as Superintendent of the
Ascensi on Parish School Board; Conrad Braud, both individually and
in his official capacity as Principal of East Ascensi on H gh School ;
and Linda Wl son, both individually and in her official capacity as
Principal of Galvez Mddle School.* Plaintiffs brought this suit
pursuant to 42 U.S.C. 8§ 1983 alleging their constitutional rights
under the First Amendnment, Fourth Amendnent, Fourteenth Amendnent
guar antees of procedural due process and equal protection, and
Ei ght h Anendnment had been violated. Plaintiffs also alleged their
rights had been violated under 20 U S.C. § 1415. After this suit
was filed, the defendants filed a motion for summary judgnent
seeking dism ssal of all cl ai ns. Def endants argue plaintiffs’
clainms should be dism ssed as a matter of fact and | aw. Defendants
also claimthat plaintiffs clains against the school officials are
precluded by qualified inmunity. Finally, defendants seek an award
of attorneys fees under 42 U S C. 8§ 1988 for fees incurred in

defending this suit.

! Mary LeBlanc, plaintiffs’ mother, filed this suit on behalf of her sons.
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The Court di sm ssed t he equal protection, Ei ghth Amendnent, and
20 U.S.C. § 1415 clains without objection.? Plaintiffs conceded in
their supplenental brief that Andrew Breen’s due process cl ai ns and
any clains against Linda WIson, either individually or in her
official capacity, were “untenable” and could be dism ssed.
Plaintiffs al so conceded Conrad Braud was the only defendant being
sued in his individual capacity.® Thus, the only renmining issues
before this Court on defendants’ notion for summary judgnent are
whether: (1) material issues of fact exist on Adam Porter’s First
and Fourth Anmendnent clains; (2) the evidence shows Ms. LeBl anc or
Adam Porter’s procedural due process rights under the Fourteenth
Amendnent were violated; (3) Robert Coutare and Conrad Braud are
liable under 42 U S.C. § 1983 in their official capacities; (4)
Conrad Braud is entitled to assert qualified immunity as a defense
in his individual capacity; and (5) defendants are entitled to
attorneys fees under 42 U.S.C. § 1988.

B. Fact ual Backgr ound

The facts which precede the filing of this suit are not in
di sput e.

When Adam was approxi mately 14 years old, he drew a sketch of
East Ascensi on H gh School (“EAHS’) in the privacy of his hone. The

pi cture showed EAHS being soaked with gasoline surrounded by an

2 Rec. Doc. No. 50.

> Rec. Doc. No. 52 at 3.



i ndividual with a torch and a mssile. The drawi ng al so depicted
at | east two students hol di ng what appeared to be guns and a student
throwing a brick at EAHS Principal Conrad Braud, while saying the
words, “shut the f--- up faggot.” A racially explicative word was
also witten on the draw ng. Adam showed the sketch to three
peopl e: Mary LeBl anc, his nother; Andrew Breen, his younger brother,
and Kendal | CGoudeau, a friend who resided with the Porters at the
time of the drawi ng. The sketch pad that contai ned the draw ng was
subsequent|ly stored and did not resurface again until approxi mately
two years | ater.

Two years after the drawi ng was made, Adamand Andrew were both
students in the Ascension Pari sh school system Adamattended EAHS
and Andrew attended Gal vez M ddl e School . On March 15, 2001, Andrew
brought a sketch pad to school containing numerous draw ngs,
i ncludi ng Adam s draw ng of EAHS whi ch was descri bed above. Wile
riding home fromschool on the school bus that day, Andrew all owed
a fellow student to see the sketch pad. Wile review ng the pad,
the student discovered Adams drawing of EAHS. The student
i mredi atel y showed Adanis drawing to D ane McCaul ey, the bus driver
and told the driver: “Mss Diane, |ook, they ' re going to blow up
EAHS. ” McCaul ey immedi ately confiscated the sketch pad. On the
followng norning, MCauley took the pad to Linda WIson, the
Principal of Galvez Mddle School and Myl es Bourque, the in-school
suspensi on coordi nator. After the school officials sawthe draw ng,
Andrew was called to the office and questioned by WIson and
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Bourque. They also searched his book bag. 1In response to their
gquestions, Andrew told the school admi nistrators that his brother
Adam had drawn the sketch a fewyears earlier. Andrew was suspended
for possessing the drawi ng on the school canmpus. W1 son and Bour que
i mredi at el y brought the picture to EAHS. * Defendants contend W I son
felt imrediate action was necessary because Andrew had been
suspended from school that sane year for verbally threatening to
kill sonme of his fell ow students. Although Principal Conrad Braud
and Assistant Principal Gwnne Pecue were in a neeting on this
particular norning, School Resource O ficer Robert Rhodes
interrupted the neeting to bring Adanis drawing to their attention.
Adam was then summoned to the office by the EAHS officials. Wile
bei ng questioned, Adamreadily admtted he had drawn the picture.
During the neeting, Adamand hi s book bag were searched. The search
reveal ed notebooks from Adam s book bag that contained references
to death, drugs, and sex; gang signals etched on the notebooks; a
fake ID, and a razor blade, which can also be described as a box
cutter. Plaintiffs set forth several explanations for the itens
found during the search. Although plaintiffs concede Adamdi d have
the materials found on his person or book bags, they contend the
death references were part of a homework assignnent. They al so
claimthe gang synbols only referred to a group of young nen that

Adam hung around wi th who Braud did not consider athreat. Finally,

4 Rec. Doc. No. 39 at 4.



plaintiffs state the “razor blade” was all egedly a box cutter used
by Adamin his after school job.>

Fol | owi ng t he search and i ntervi ew, Braud reconmended t hat Adam
be expelled from EAHS and sent to an alternative school. Oficer
Rhodes read Adam his Mranda rights and arrested hi mon charges of
terrorizing and il l egal possession of a weapon. Adani s nother, Mary
LeBl anc, was called and asked to cone to the school. When she
arrived, she was told that Adamwas bei ng reconmended for expul sion
and that he also had been arrested. Adam and his nother were
all onwed to | eave the school carrying the witten recormendati on for
expul sion and instructions that Adamwas to renmain at hone until a
hearing could be held. No hearing date was imedi ately set. On
March 23, 2001, Ms. LeBl anc voluntarily signed a formwai vi ng Adam s
right to an expulsion hearing before the superintendent. Ms.
LeBl anc signed the waiver form after discussing the matter wth
Li nda Lanmendol a, the hearing officer for the Ascensi on Pari sh School
Board. During the neeting, Adam s nother was advised that these
expul si on hearings were regul arly decided in the school’s favor, and
Adam could enroll at the Ascension Parish Alternative School and
continue his education if she waived the hearing. Follow ng the
neeting, Adamenrolled in the Ascension Parish Alternative School.
The defendants also allowed Adam to re-enroll at EAHS in August

2001. He voluntarily dropped out of EAHS in March 2002.

> Rec. Doc. No. 43 at 3.



IT. Law and Analysis

A. Standard for Sunmmary Judgnent

Summary judgnment should be granted if the record, taken as a
whol e, "together with the affidavits, if any, showthat there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnment as a matter of law. "® The Suprene Court has
interpreted Rule 56(c) to nandate "the entry of summary judgnent,
after adequate tinme for discovery and upon notion, against a party
who fails to make a showi ng sufficient to establish the existence
of an element essential to that party's case, and on which that
party will bear the burden of proof at trial.”’

| f the noving party neets this burden, Rule 56(c) requires the
nonmovant to go beyond the pleadings and show by affidavits,
depositions, answers to interrogatories, admissions on file, or
ot her adm ssi bl e evi dence that specific facts exi st over which there
is a genuine issue for trial.® The nonnovant's burden may not be

satisfied by conclusory allegations, unsubstantiated assertions,

®Fed R Civ. P. 56(c); wWyatt v. Hunt Plywood Co.,Inc., 297
F. 3d 405, 408-09 (5th Cr. 2002); New York Life Ins. Co. v.
Travelers Ins. Co., 92 F.3d 336, 338 (5th Cr. 1996); and Rogers
v. Int’1l Marine Terminals, Inc., 87 F.3d 755, 758 (5th Gr.
1996) .

' Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct.
2548, 2552, 91 L.Ed.2d 265 (1986); see also Gunaca v. Texas, 65
F.3d 467, 469 (5th Cir. 1995).

¥ Wallace v. Texas Tech Univ., 80 F.3d 1042, 1046-47 (5th
Cr. 1996).



net aphysi cal doubt as to the facts, or a scintilla of evidence.®
Factual controversies are to be resolved in favor of the nonnovant,
"but only when there is an actual controversy, that is, when both
parties have submtted evidence of contradictory facts.”® The
substantive | aw dictates which facts are material.* The Court will
not, "in the absence of any proof, assune that the nonnoving party
could or would prove the necessary facts.”?!? Unl ess there is
sufficient evidence for a jury to return a verdict in the

nonnovant's favor, there is no genuine issue for trial.?®

B. Constitutional d ains

The Court now turns to a discussion of the various
constitutional clainms asserted by the plaintiffs and the defenses

rai sed by the defendants.

 Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr
1994); and wallace, supra at 1047.

" wWallace, supra at 1048 (citations omtted); see also
S.W.S. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 494 (5th Gr.
1996) .

" Canady v. Bossier Parish School Bd., 240 F.3d 437, 439 (5th Cir. 2001).

2 McCallum Highlands, Ltd. v. Washington Capital Dus, Inc.,
66 F.3d 89, 92 (5th Cr.1995), as revised on denial of rehearing,
70 F.3d 26 (5th Cir.1995).

¥ Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106
S.C. 2505, 2511, 91 L.Ed.2d 202 (1986)(“. . .there is no issue
for trial unless there is sufficient evidence favoring the
nonnovi ng party for a jury to return a verdict for that party.”).
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1. Fi rst Amendnent

The United States Suprene Court has i ssued a series of opinions
which set forth guidelines the Court and others nust follow in
regul ating student expression in public schools. These cases
i nclude Tinker v. Des Moines Indep. Community School Dist.,* Bethel
School District No. 403 v. Fraser, ' and Hazelwood School District
v. Kuhlmeier.'® In Tinker,' the United States Suprene Court found
that public school students do not shed their constitutional rights
“at the school house gate, ”!® and held that a public school’s refusal
toallowits students to wear bl ack arnbands to protest the Vietnam
War was an unconstitutional denial of the students’ First Amendnent
rights.!® Because the restrictions and limtations set forth in
Tinker regul ated political content, the |evel of scrutiny required
by the Court was high. The Court noted that unless the challenged
expression materially and substantially interfered wth the

requi renents of appropriate discipline in the operation of the

4393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969).
5478 U.S. 675, 106 S.Ct. 3159, 92 L.Ed.2d 549 (1986).
1484 U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d 592 (1988).
' Tinker, supra.

' Id. at 506, 736.

¥ Id. at 514, 740.



school, First Amendnent protection should be accorded to students. ?°
A material and substantial interference may only be shown by facts
whi ch reasonably |ead school officials to forecast substanti al
di sruption of or a material interference with school activities.?
The Supreme Court then decided the Fraser® case wherein the Court
hel d that the First Amendnent did not protect a student’s vul gar and
sexual |y provocative speech at a school assenbly. The Court found
that a student’s First Amendnment rights “are not coextensive with
the rights of adults in other settings.”2 The distinction set forth
by the Court in Fraser was that the expression in Fraser was
unrelated to any political viewoint. Thus, the Court found the
expression was entitled to | esser constitutional scrutiny than the
Tinker plaintiffs received. Finally, in Kuhimeier, * the Court held
t hat school newspaper articles dealingwth controversial topics may
be censored by school officials. The Court found that “the
determ nati on of what manner of speech in the classroomor in school

assenbly is inappropriate properly rests with the school board,

0 Id. at 509, 738 (“Certainly where there is no finding and no showing that engaging in the
conduct would ‘materially and substantially interfere with the requirements of appropriate
discipline in the operation of the school,’ the prohibition cannot be sustained.”)(citation omitted).

*' Id. at 514, 740. See also Shanley v. Northeast Independent School Dist., 462 F.2d 960,
970 (5th Cir. 1972).

2 Fraser, supra.
2 Id. at 682, 3164.

* Kuhlmeier, supra.

10



rather than with the federal courts.”? Kuhlmeier differed from
Tinker in that the challenged expression canme from a school
sponsored publication and justified a | ower standard for uphol di ng

student expression than the standard applied in Tinker

In the case now pending before the Court, this Court nust
determ ne whet her First Amendnent protection should be given to a
student who brings a graphic and violent drawing to school that
depicts a public school being soaked with gasoline, while a mssile
is ained at it, with obscene and racial expletives witten on the
drawi ng, and students holding guns and throwing a brick at the
princi pal . In determ ning whether this drawing is entitled to the
First Anmendnent protections clained by the plaintiff, it is
necessary to review certain events which preceded the defendants’
actions. Prior to and during the period involved, school officials,
students and parents were exposed to horrific news stories depicting
students who went on shooting ranpages and committed ot her acts of
vi ol ence on school canpuses. The nost notable story was the attack
at Col unbine Hi gh School in April 1999, where a tragic shooting
occurred resulting in many deaths and injuries. Many news
organi zations reported the | arge nunber of guns and other viol ent
weapons bei ng brought to school and the other acts of violence and
di sruptions in schools around the country. Simlar acts were

reported on school buses. Sone schools becane |ike war zones, and

*Id. at 267, 567-68.
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netal detectors and police officers becane comonplace on high
school canmpuses throughout the United States. Parents were
justifiably concerned about the safety of their children at schoo

and on school buses. School officials were trying to maintain an
environment for students to learn while also inplenmenting
appropriate security neasures. Plaintiffs have argued throughout
their briefs that this Court shoul d not consi der Col unbi ne and ot her
simlar incidents in determ ning the reasonabl eness of Ascension
Pari sh school officials’ behavior. However, school officials
cannot operate in a vacuumor in a fantasy world and nust be aware
of the events occurring at other schools to properly protect their
students and faculty. One of the keys to avoiding violence and
di sruption at schools is to be aware of acts which coul d cause such.
| ndeed, several of the opinions this Court relies onin this opinion
menti on Col unbine and simlar incidents in upholding the actions
taken by the schools in other cases. A clear exanple of this is the
opinion rendered in LaVine v. Blaine School Dist.,?® wherein the

Court stated:

“I['We live in a tinme when school violence is an
unfortunate reality that educators nust confront
on an all too frequent basis. The recent spate
of school shootings have put our nation on edge
and have focused attention on what schoo
officials, |aw enforcenment and others can do or
could have done to prevent these Kkinds of
t ragedi es. After Col unbine, Thurston, Santee
and ot her school shootings, questions have been

%0257 F.3d 981 (9th Cir. 2001)
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asked about how many teachers or adm nistrators
coul d have m ssed telltale ‘warning signs,’ why
sonet hi ng was not done earlier and what shoul d
be done to prevent such tragedi es fromhappeni ng
agai n. "%
It is against this backdrop that this Court nust now decide i f Adam

Porter’s drawing is entitled to First Anendnent protection.

In resolving the First Anendnent claim this Court nust first
deci de the standard that should be applied under the facts of this
case in making this determ nation. The Court has several options
available in determining if Adamis drawing constitutes student
speech which is entitled to First Arendnent protection. The Court
may use the Tinker standard and determ ne if the speech “materially
and substantially interferes with the requirenents of appropriate
discipline in the operation of [public schools].”?® A second
approach would permt the Court to determne if the speech
constitutes a “true threat” and is precluded from any First
Arendnent protection at all.? The third approach is to follow a
standard established by the Fifth Grcuit Court of Appeals which
rejects applying Tinker to viewpoint neutral speech that just
happens to occur on canpus. The Court will briefly discuss each of

t hese st andards.

27 Id. at 987.
*% Tinker, supra at 509, 738.

** See Waitts v. United States, 394 U.S. 705, 89 S.Ct. 1399, 22 L.Ed.2d 664 (1969).
13



The Ninth Circuit’s decision in LavVine® illustrates the pure-
Tinker approach. In LaVvine, a high school student showed a poem
that he had witten to his teacher. The poemwas a story about a
student killing hinself after being unable to deal with the fact he
had killed his fellowcl assmates two years earlier. The poem which
had been witten at honme and was not a school assignnent, disturbed
the teacher because this particular student had prior behavioral
probl ens. Therefore, the teacher took the poemto the principal.
Thereafter, the student was expelled.* The student and his father
then filed suit in federal court <clainming the student’s
constitutional rights, including those under the First Amendnent,
had been violated. The Ninth Grcuit affirmed the district court’s
decision which granted a partial summary judgnent on the First

Amendnment cl ai ns. 32

In dismssing sone of the First Anendnent clainms, the Ninth
Crcuit applied the standard set forth in Tinker because the speech
in question was neither lewd and offensive or school sponsored.
Under this approach, which the Court will refer to as the pure-
Tinker approach, Tinker is used on any First Amendment claimin
whi ch Fraser or Kuhlmeier i s not inplicated. Using this standard,

the Ninth Crcuit held the student’s poem woul d not be entitled to

% LaVine, supra.
U Id. at 984-85.

2 Id. at 986.
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First Amendnent protection if the school could justify its decision
by showi ng facts that m ght reasonably | ead school authorities to
forecast a substantial disruption of or material interference with
school activities.?® The Court then found it would have been
reasonabl e for school officials to forecast a substantial disruption
based on the totality of the facts — the student’s past behaviora
probl enms and suicidal tendencies, the violent imgery of the poem
t he speci al circunstances of the school environnment, and the recent

school shootings in the news. 3

The decision rendered in Demers v. Leominster School Dept.®
Il lustrates the second approach. |In Demers, an ei ghth grade st udent
with a history of disruptive behavior and substance abuse was
expel l ed for drawi ng two pictures during school — one of the school
surrounded by explosives, with students hangi ng out of the w ndow
crying for help and the other of the Superintendent of Schools wth
a gun pointed at his head and explosives at his feet. The student
had al so witten on a separate sheet of paper that he wanted to die
and hated life.*® |In determining if the drawings were entitled to
Fi rst Amendnent protection, the district court followed LaVine, but

first used Tinker as the default standard. Under the Tinker

» Id. at 989.
34 1d. at 989-90.
263 F.Supp.2d 195 (D.Mass. 2003).

% Demers, supra at 198-99.
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standard, the Court held the drawings could reasonably be
interpreted as a potential disruption or interference with public
school s, and First Amendnent protection was precluded.?® However

the Court also applied the traditional “true threat” standard
enunerated in watts v. United States.® The Court found that the
true threat inquiry was necessary because if a reasonabl e person
woul d interpret the alleged threat as a serious expression of an
intent to cause a present or future harm then the speech woul d not
be entitled to First Amendnent protection. The Court concluded the
expressi on would constitute a threat, not speech.?* The Court al so
found this student’s drawing was not entitled to First Amendnent
protection under the true threat doctrine because his draw ng and
note would have reasonably been considered a threat to both the

school and hinsel f.4°

The final approach that can be used in these First Amendnent
cases comes fromthe Fifth Crcuit’s decision in Canady v. Bossier
Parish School Bd.** |In Canady, the Court had to determ ne what |evel
of scrutiny to apply to a First Anendnent attack on a conpul sory

public school uniformpolicy. The Fifth Crcuit rejected Tinker as

7 Id. at 203.

¥ Watts, supra.

3 Demers, supra at 201-02.
Y Id. at 202.

*' Canady, supra.
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bei ng t he default standard whenever chal | enged student speech i s not
| ewd and of fensive or school sponsored. Instead, the Fifth Crcuit
said that the level of scrutiny applied to regulate student
expressi on depends on the substance of the nmessage, the purpose of
the regul ation, and the manner in which the nessage is conveyed. #
The Court identifiedthree categories of student speech regul ati ons:
(1) school regulations which are governed by Tinker; (2) |ewd,
vul gar, obscene, or plainly offensive speech which is governed by
Fraser; and (3) expression related to school sponsored activities
which is governed by Kuhlmeier.® The Fifth GCrcuit then
acknow edged the views of the Seventh, Eighth and Ninth GCrcuits
that the Tinker standard shoul d be the default standard whenever the
chal | enged speech does not fall into any of these particular
categori es. However, the canady court declined to apply such a
standard and held the Tinker standard “[did] not account for
regul ations that are conpletely viewpoint-neutral.”* The Fifth
Circuit held that when t he expressi on was vi ewpoi nt - neutral personal
expression that just happened to occur on canpus, the applicable
| evel of scrutiny was hi gher than Kuhlimeier, but | ess stringent than
the school official’s burden in Tinker. VWere none of the

traditional categories applied, the Fifth Crcuit said the nore

2 1d. at 441.
“Id. at 442.

“Id. at 443.
17



appropriate standard was to conbine the traditional tinme, place, and
manner analysis with the test enunerated in United States v.
0’Brien.* Under this approach, whenever student expression is
Vi ewpoi nt neutral speech that just happens to occur on canpus, the
school’s reaction will pass constitutional scrutiny “if it furthers
an i nportant or substantial governnent interest; if the interest is
unrelated to the suppression of student expression; and if the
incidental restrictions on First Armendnent activities are no nore

than is necessary to facilitate that interest.”*

Neither the Suprenme Court nor the Fifth GCrcuit have
specifically addressed whet her draw ngs such as that drawn by Adam

inthis case are entitled to First Arendnent protection. Therefore,

the Court will use all three of the standards set forth above to
deternmine if Adamis drawing is entitled to First Anendnent
protection. It can hardly be said that Adamis drawing was a

political expression which is protected by the First Amendnent.
Thus, Adanis drawing is not entitled to First Amendnent protection
under a pure- Tinker standard. Therefore, the Court finds that the
drawing “materially and substantially interferes wth the
requi renents of appropriate discipline in the operation of [public

school s].”* There were al so specific facts available that nade it

%391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968).
* Canady, supra at 443.

* Tinker, supra at 509, 738.
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reasonabl e and indeed prudent for school officials to forecast a
substantial disruption or material interference wth school
activities considering the nature of the drawing and simlar events
at other schools that had resulted in tragic outcones or disrupted
t he educational environnent at schools. |In fact, the drawing did
cause a substantial disruption at two schools in Ascension Parish.
Authorities at Galvez Mddl e School had to handle a disruption on
D ane McCaul ey’ s school bus because a young girl had yel | ed EAHS was
going to be burned down. This disruption continued at the school
when Andrew Breen was called into the office and adm nistrators had
to suspend him The school officials were justified and showed
sound judgnent for being concerned for the safety of the students,
staff and school property. These facts clearly support the school’s
decision to search Andrew s school book bag. There were also
di sruptions and potential dangers at EAHS because of the discovery
of the draw ng. Oficials interrupted a neeting of EAHS
adm ni strators because they believed i medi at e acti on was necessary
to deci de howto handl e t he probl ens associ ated wi th Adanm s draw ng.
The administrators held a neeting with Adamand his nother. It is
al so clear that Adanmi s nother knowi ngly and voluntarily waived a
formal hearing. School officials also exam ned the draw ng and
conducted a search of Adam and his |ocker to protect the staff,
students, faculty and facilities at EAHS. This search turned up a

box cutter which was found in Adamis wallet. After considering all
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of the factors a reasonable school official would and should
consi der under the circunstances, the admnistrators decided to
expel Adam from EAHS and place himin an alternative school. The
concerns of the Ascension Parish school officials and their
subsequent actions are analogous to the actions taken by the
adm nistrators in LaVine and Demers where both Courts found that no
First Amendnent viol ations had occurred. After reviewing the facts
and circunmstances of this case and the jurisprudence, this Court
concludes that no First Anmendnment protection is or should be

avail able to plaintiffs under a pure- Tinker standard.

Using the factors set forth in watts,*® this Court nust
determine if Adamis drawing constituted a “true threat” to the
faculty, students and facilities at EAHS. Threats of violence are
types of speech that the government can proscribe w thout offending
the First Anendnent because the government has an overriding
i nterest and indeed an obligation to protect individuals fromthe
fear that such violence may occur.* In the briefs submtted to the
Court, both parties discussed Doe v. Pulaski County Special School
Dist.,®® an Eighth Crcuit case that discussed the true threat

doctrine in the context of public schools. |In Doe, a junior-high

® Watts, supra.

¥ Watts, supra at 707, 1401; R.A.V. v. City of St. Paul, Minnesota, 505 U.S. 377, 388; 112
S.Ct. 2545; 120 L.Ed.2d 305 (1992); Shackelford v. Shirley, 948 F.2d 935, 938 (5th Cir. 1991).

0306 F.3d 616 (8th Cir. 2002).
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student wrote two viol ent and obscenity-|aden rap songs i n which he
expressed a desire to nolest, rape, and nurder his ex-girlfriend.
The songs were prepared at the student’s hone, and he | ater showed
themto one of his friends. The student had also discussed the
contents of the song wwth his ex-girlfriend. The friend renoved t he
songs fromthe student’s roomw thout the student’s perm ssion and
delivered themto the ex-girlfriend. The songs were turned over
to school authorities who then expelled the student.? In
determ ni ng whet her the songs constituted a true threat, the Ei ghth
Circuit held the songs to the standard of whether a reasonable
reci pi ent woul d have interpreted the speech as a serious expression
of an intent to harmor cause injury to another.® The Court set
forth a nonexhaustive |list of factors which are relevant for the
Court to consider in determ ning whether a reasonable recipient
woul d have viewed the purported threat: (1) the reaction of those
who heard the alleged threat; (2) whether the threat was
conditional; (3) whether the person who nade the alleged threat
comunicated it directly to the object of the threat; (4) whether
the speaker had a history of making threats against the person
purportedly threatened; and (5) whether the recipient had a reason

to believe the speaker had a propensity to engage in violence.>

> Id. at 619-20.
> Id. at 624.

> Id. at 623.
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Appl yi ng the above standard, the Eighth Grcuit found the student’s
drawing was not entitled to First Anmendnment protection because it
was a true threat. The factors the Court found and relied on were
that the student willingly showed the letter to his friend and
di scussed its contents with the ex-girlfriend; both the friend and
ex-girlfriend were extrenmely frightened by the contents of the

letter; and the student had a past history of violence. >

View ng the entire factual circunmstances surrounding Adanis
drawing, it was reasonable, and in this Court’s opinion necessary
and proper, for Ascension Parish school officials to view Adam s
drawing as a true threat to the EAHS school students, faculty and
facilities. A careful review of the draw ng and | anguage cont ai ned
on the drawi ng reveals that it was reasonable for the recipients of
Adamis drawing to interpret it as a serious expression of an intent
to harmand cause injury or even death to others or to cause danage
to the school’s facilities. The drawing resulted in serious
expressions of fear and concern by its recipients which included
bot h students, administrators and a bus driver. Admnistrators at
Gal vez M ddl e School and EAHS sai d t hey were seriously concerned for
the welfare of their other students. They were justified in having
this concern. The seriousness of the threat is illustrated by the
i medi at e response school officials fromtwo different schools gave

to Adamis draw ng. Further, both Adanmis and Andrew s past

*Id. at 625-27.
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disciplinary records made it reasonable for school officials to
bel i eve a serious situation did exist and both students were capabl e
of carrying out the threats depicted on the drawing. It is of no
consequence that Adam may not have intended for the drawing to end
up in the school admnistrator’s hands or a student’s hands. The
fact that a box cutter was found in Adanmis wall et only adds further
support for the action taken by the school adm nistrators. The
Court believes the school administrators were justified in treating
the box cutter as a dangerous weapon. > Plaintiffs seek to
distinguish this case from Doe by arguing that Adam did not
intentionally disclose his drawing to anyone else. This does not
and should not matter. What does matter is that the drawi ng did end
up in the hands of a student, a bus driver and schoo

adm nistrators, all of whom were justified in believing it was a
threat to the safety of all of the EAHS school famly and
facilities.® It is totally unreasonable for Adam his brother and
his nother to believe that this drawi ng woul d not cause the schoo

adm ni strators and students to react as they did. The Eighth Crcuit
made it clear in Pulaski that the factors set forth in that opinion

wer e nonexhausti ve. However, the factors set forth in Pulaski and

>* The Court cannot overlook the fact that box cutters were used by the terrorists who
hijacked the planes that crashed into the World Trade Center, the Pentagon and in a field in
Pennsylvania on September 11, 2001.

> Both of the schools involved in this case should be grateful for the action taken by the
student and bus driver who had the courage to report the nature of the drawing to school officials.
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those found by the Court to be present in this case support a
finding that the recipients of Adanis draw ng reasonably perceived
it as a threat and were justified in concluding that Adam and his
brot her were capable of carrying out the threat. Therefore, the
Court concludes that Adamis drawi ng was a true threat of an intent
to harm or cause injury to others or school property and is not

entitled to First Anendnent protection.

Under the Fifth G rcuit approach, this Court nust now det erm ne
(1) whether the school’s suppression of Adamis speech furthers an
i nportant or substantial government interest; (2) the interest is
unrelated to the suppression of student expression, and, (3) the
incidental restrictions on First Amendnent activities are no nore
than is necessary to facilitate that interest.® |In cCanady, the
Fifth Crcuit upheld a mandatory school uniform policy because the
government’s interest in inproving the educational process
out wei ghed the students’ First Amendnent interest. The Court said
that school uniformpolicies had been shown to decrease discipline
probl ens and i nprove test scores.® The Court further justifiedits
deference to school officials relying on Suprene Court precedent
whi ch holds that it is not the job of federal courts to determ ne

the nost effective way to educate our nation’s youth.® In Adanis

7 Canady, supra at 443,
B Id.

* Id. at 444 citing Kuhlmeier, supra.
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case, the school’s interest is even greater. The safety of the
children who attend our schools is one of the nobst inportant
responsi bilities that school officials have. Even the best planned
educational process will fail if school adm nistrators cannot ensure
the safety of its students and facilities. Further, this
responsibility is even greater today because of the horrific
shooting incidents and other acts of violence which have occurred
at schools in the United States and el sewhere in recent tines.
Since the Fifth CGrcuit has upheld a school uniformpolicy against
a First Amendnent attack, this Court has strong belief that draw ngs
| i ke Adami s shoul d not receive First Anendnent protection under the
facts of this case. For school officials to ignore the potenti al
or actual danger exhibited by the facts surroundi ng Adanm s draw ng
and subsequent search woul d have been a gross violation of a duty
school adm nistrators have to protect their students and facilities.
Where as here, there are facts which fully support the actions of
the school administrators, the federal courts should not second
guess school officials and interfere with the role of the

adm ni strators to properly discipline, protect and educate students.

Finally, plaintiffs have repeatedly argued t hat because Adani s
drawi ng was done in the privacy of his own hone, it is off-canpus
expression that school officials have no right to regulate. This
contention is totally without nmerit. The Court has little doubt

that bringing a gun from hone and using it as a threat at schoo
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woul d not be sanctioned because the gun was | oaded at honme. The
same can be said of the draw ng. The key issue is whether the
school adm nistrators and students perceived the drawing (or gun)
as a threat to their safety and security when it was di scovered on
the school canpus or bus. The speech in Doe and LaVine were both
conduct ed of f - canpus, but these Courts still approved the regul ati on
because the drawings ultimtely ended up in the hands of schoo

adm nistrators. The action taken in Doe was approved where the
songs ended up with school officials even though the student clearly
had no intent for his songs to | eave his room or ever be seen by
others. Adanmis intent is also immterial. It is material that his
drawi ng ended up on a school bus and caused a danger and threat to
school property, students and faculty or otherw se disrupted the
education of students at two schools. \Were off-canpus expression
| eads to an interference and di srupti on of on-canpus activities, as
was done in this case, this Court cannot and should not afford such
expression First Anmendnment protection or second-guess the action
school officials take to protect their students and facilities.
I ndeed, the Court should give full support and approval to the
actions of school adm ni strators who take appropriate action, as was
done in this case, to protect and educate their students in a

di sci plined environnment that is safe and conduci ve for | earning.

2. Fourt h Amendnent
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The Court now turns to a discussion of plaintiffs’ Fourth
Amendrent clains. The Fourth Amendnment protects the “right of the
peopl e to be secure in their persons, houses, papers, and effects,
agai nst unreasonabl e searches and sei zures.”® |n Fourth Anendnent
cases, courts nust determne whether a search or seizure is
reasonabl e under all the facts and circunstances of a particul ar
governnental invasion of a person’s personal security.® In New
Jersey v. T.L.0.,% the United States Suprene Court held the Fourth
Amendrrent’ s prohi bition on unreasonabl e searches and sei zures does
apply to searches conducted by public school officials.®® The
standard requi red when a public school official wants to search the
person of a student is reasonabl eness under the circunstances and
not probabl e cause. Reasonabl eness in the public school setting is
determ ned by balancing the student’s legitinmte expectation of
privacy against the school’s legitimate need to mnmamintain an
environnment in which | earning can take place.® Wen defining this

bal ancing exercise, the Suprene Court realized the extrene

% Milligan v. City of Slidell, 226 F.3d 652, 654 (5th Cir. 2000) (citing Terry v. Ohio, 392
U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968) and U.S. Const., amend. IV).

' Milligan, supra at 654.
62469 U.S. 325, 105 S.Ct. 733, 83 L.Ed.2d 720 (1985).
5 Id. at 333, 738.

5 Id. at 340, 742.
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i mportance of mamintaining order in the public school setting,

stating:

Against the child s interest in privacy nust be
set the substantial interest of teachers and
adm nistrators in naintaining discipline in the
cl assroom and on school grounds. Maintaining
order in the classroomhas never been easy, but
inrecent years, school disorder has often taken
particularly ugly fornms: drug use and viol ent
crime in the schools have becone mjor soci al
problenms. . .Even in schools that have been
spared the nost severe disciplinary problens,
the preservation of order and a proper
educat i onal envi ronnment requires cl ose
supervi sion of schoolchildren, as well as the
enf orcenent of rul es agai nst conduct that woul d
be perfectly permssible if undertaken by an
adul t.®

Determ ning the reasonableness of a school official’s actions
involves a two-part inquiry: (1) whether the action was justified
at its inception; and (2) whether the actual search was reasonably
related in scope to the interference that justified the
interference in the first place. A search is justified at its
I nception when there are reasonabl e grounds for suspecting that the
search will turn up evidence that the student has violated or is

violating either the Iaw or a school rule.?®5

% Id. at 339, 741.

% Id. at 341-42, 742-43.
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The Suprene Court al so addressed Fourth Amendnent i ssues inthe
publ i ¢ school context in Vernonia School Dist. 47J v. Acton, ® which
upheld a mandatory drug testing policy for high school athletes.
Justice Scalia, witing for the Court, recognized the inportant
interest of maintaining order in public schools and reasoned the
public school setting contained “special needs” that justified
| essening traditional Fourth Anendnent requirenents. ® Because these
speci al needs existed, the Suprene Court held that “the
‘reasonabl eness’ inquiry cannot di sregard the school s’ custodi al and
tutelary responsibility for children,” and thus, “students within
the school environnment have a |esser expectation of privacy than

menbers of the popul ati on generally.”®°

Courts applying these Suprene Court cases often defer to the
school ’ s decision in Fourth Anendnment cases. In 7.L.0., the Suprene
Court hel d reasonabl e suspi cion exi sted to search a student’s purse,
its inner conpartnents, and to read two letters and i ndex card t hat
reveal ed the student’s drug-dealing habits whenever the student had
been caught snoking in the bathroom”™ Simlarly, in Hassan v.

Lubbock Independent School Dist.,*the Fifth Crcuit granted sunmary

67515 U.S. 644, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995).
% Id. at 653, 2391.

% Id. at 656-57, 2392.

' T.L.O., supra at 328, 347, 735-36, 746.

7 55 F.3d 1075 (5th Cir. 1995).
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judgnment on a student’s Fourth Anendnent cl ai mwhere the student had
been detained on a school field trip to a prison for failure to
behave.? CGting T.L.0. and “the unique backdrop that schools
present for the operation of the Fourth Anendnent,” the Court said
“the reasonabl eness of seizures nust be determined in |ight of al

ci rcunstances, with particular attention being paid to whether the
seizure was justified at its inception and reasonable in scope.””
Finally, in Milligan v. City of Slidell, ™ adm nistrators at Sli del

Hi gh School and police officers called students from class to
guestion themabout runors that a possible fight on school prem ses
was going to occur. Sone of the students filed suit against the
city arguing their Fourth Anendnent rights had been violated.”™ The
Fifth GCrcuit reversed the decision of the Eastern District of
Loui si ana whi ch had ruled in the students’ favor.’ Citing Vernonia,
the Fifth Grcuit held that the school’s conpelling governnenta
i nterest outweighed the students’ Fourth Anmendnment rights. The
Court characterized this conpelling government interest as including
student protection, fostering self-discipline, and the deterrence

of possible violent msconduct. The Court also noted a tenpora

" Id. at 1082.

" Id. at 1079.

™ Milligan, supra.
" Id. at 653.

% Id. at 654, 656.
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concern and consi dered whet her i medi ate response was necessary and
warranted. The Court found the school’s response was i ndeed needed

due to the inmm nent threat of an on-canpus disturbance.’”’

In addition to the cases set forth above, the parties have
di scussed two additional cases intheir briefs. |In Cuesta v. School
Bd. of Miami-Dade County, Fla.,’® nine high school students created
and distributed an anonynous panphlet on school grounds which
featured a graphic picture of the school principal with a dart
through his head. The panmphlet also contained an essay that
“wondered what would happen if he shot the principal.”™ In
response, the principal called the students to his office and had
them arrested. The students were |ater booked and strip-searched
at a correctional facility.® The court held the students’ Fourth
Amendnent rights were not viol ated by the school board or the police
of ficers because “reasonable suspicion” existed based on the
“violent and threatening |anguage and inmagery contained in the
panphl et.”8 The Eleventh G rcuit concluded that violent draw ngs
acconpani ed by threatening words ai ned at the school is sufficient

to create reasonabl e suspicion that the student may intend to harm

77 Id. at 655.

8 285 F.3d 962 (11th Cir. 2002).
7 Id. at 965.

0 Id. at 965-66.

' Id. at 969.
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the school. Thus, the court found that a search under such

ci rcunst ances was deened reasonabl e under the Fourth Anendnent.

A simlar result was reached in Stockton v. City of Freeport,
Texas.® In Stockton, a threatening letter was found in a high
school conmputer roomthree days after the Col unbi ne incident. The
school did not know who wote the letter, but suspected it was one
of several students who congregated at a group of picnic tables on
canpus.® | n response, fourteen students were frisked, handcuffed
and | ed fromschool to the nunicipal building.? Later, the students
wer e exonerated of all charges by the school principal in front of
t he student body.? The students then filed suit agai nst the school
for violating their Fourth Amendnent rights. The Court granted the
school’s nmotion to dism ss because “the rights asserted by [the
students], although legitinmte and substantial, [did] not outweigh
the School's dramatically conpelling interests in nmaintaining asafe

pl ace of learning.”®% Thus, the Stockton court, like Milligan

%2 147 F.Supp.2d 642 (S.D.Tex. 2001).
% Id. at 644.
% Id. at 643.
% Id. at 644.

% Id. at 647. “It is difficult to conceive of a scenario in which greater governmental
interest is invoked than the threat of indiscriminate violence at school. . .Indeed, officials in the
Columbine massacre were harshly criticized for failing to take action regarding prior signs of
problems.” Id. at 646.
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consi dered the tenporal factor and concluded an i nmedi ate response

in this situation was both crucial and warranted. 8

Under these cases, the reasonabl eness of the actions taken by
school officials in the public school setting is usually resolved
in favor of the school. When school personnel or students are
threatened by a student’s expression, the deference given schoo
officials in the Fourth Anendnent context is even greater.
Plaintiffs have not submitted any evidence to convince this Court
that it should depart fromthe hol dings of these cases. Defendants
acted properly and reasonably in searchi ng Adam under the facts of
this case. Hi s drawi ng graphically illustrated what EAHS woul d | ook
likeif it were under siege. The profane | anguage further indicated
that this student was not pleased with EAHS and its principal had
a distinct racial bias against sonme of its students. Ascension
Pari sh school officials (and the student and bus driver who
di scovered the drawing) were totally reasonable in believing that
Adam posed an imrediate danger to the faculty, students and
facilities of EAHS. The search of Adanis person and book bag was
necessary, justified, and clearly permtted under the cases cited
above. The facts submtted with the notion for summary judgnment
clearly support a finding of reasonabl eness. Thus, defendants are
entitled to summary judgnent as a matter of law on plaintiff’s

Fourth Amendnent clains under the undisputed facts of this case.

¥ 1d.
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The Court’s decision is fully supported by the Fifth Crcuit’'s

decision in Milligan wherein the Court stated:

[I]t should be clear that the privacy right
asserted does not outweigh the school’s
interests. Students in the school environnent
have a | esser expectation of privacy than the
general popul ation. Teachers and adm ni strators
control their novenents from the nonment they
arrive at school; for exanple, students cannot
simply wal k out of a classroom Nor can they
wal k out of a principal’s or vice-principal’s
officeinthe mddle of any official conference.
Students at school thus have a significantly
| esser expectation in regard to the tenporary
“seizure” of their persons than does the general
popul ati on. 88

3. Procedural Due Process

The plaintiffs have al so asserted a due process claim The Due
Process O ause prohibits the state fromdepriving a person of life,
liberty, or property w thout due process of law. In any procedura
due process claim the initial inquiry should always be whether a
property interest or right exists.® |n Goss v. Lopez ° the United
States Suprenme Court held that students have a protected property
interest in education that required m ni rumdue process protections
bef ore disciplinary sanctions could be inposed.® Thus, Adam had a

protected property interest in his education, which neans he could

¥ Milligan, supra at 655-56.
% See Board of Regents v. Roth, 408 U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972).
%419 U.S. 565, 95 S.Ct. 729, 42 L.Ed.2d 725 (1975).

' Id. at 573, 736.
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not have been expelled w thout due process of law. The extent of
due process required is also a relevant factor that nust be resol ved
by the Court. In Goss, the Court held students facing a ten-day
suspensi on nmust be given sone ki nd of notice and af forded sone type
of hearing.® The Court stated the hearing could be held i nmedi ately
follow ng the incident and be informal. However, the Suprenme Court
did caution “suspensions or expulsions for the remainder of the
school term or pernmanently, may require nore formal procedures.”®
Consi dering these guidelines, Adamwas entitled to a hearing since
he was renoved from EAHS and sent to an alternative school. The
nature of and the extent of the due process hearing afforded Adam
is not an issue on this summary judgnent notion under the facts of
this case. Instead, this Court nust determ ne whether Adam was
entitled to any due process hearing at all since he freely and
voluntarily admitted the charges against him and his nother
knowi ngly and voluntarily waived Adamis right to an expulsion

heari ng.

To establish a deni al of procedural due process, a student nust

show substanti al prejudi ce froman i nadequat e procedure.® |n Keough

2 Id. at 579, 738.
» Id. at 584, 742.

* Keough v. Tate County Bd. of Educ., 748 F.2d 1077, 1083 (5th Cir. 1984) citing U.S.
Pipe & Foundry v. Webb, 595 F.2d 264, 274 (5th Cir. 1979) and Arthur Murray Studio of
Washington, Inc. v. Federal Trade Commission, 458 F.2d 622, 624 (5th Cir. 1972).

35



v. Tate County Bd. of Educ.,® the Fifth Circuit held where a student
admtted the charges against him and was suspended, such an
adm ssion of guilt and truth of the charges precluded a procedural
due process claim even if a due process violation had in fact
occurred.®® The Court reasoned that since the student had admtted
he comm tted t he charged conduct and had know edge that his conduct
vi ol ated school rules, there was substantial evidence to support
a finding that the student was guilty. Thus, no procedural due

process violation had occurred.?®

O her circuits followthe Fifth Crcuit rule and have al so held
there is no procedural due process violation when the student adnits
the violation. In Watson ex rel. Watson v. Beckel,®® the Tenth
Circuit concluded that where a mlitary student admtted he
assaulted his roommate and was expelled, the student’s claim for
procedural due process due to lack of notice failed because
addi tional notice would not have allowed himto better defend his
claim® In Black Coalition v. Portland School Dist. No. 1,1 the

Ninth Circuit found certain portions of a school district’s

% Keough, supra.

% Id. at 1083.

T Id.

%242 F.3d 1237 (10th Cir. 2001).
% Id. at 1242.

100 484 F.2d 1040 (9th Cir. 1973).
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di sci plinary grounds unconstitutional on procedural due process
grounds. However, the Court declined to order a new hearing because
t he student had “adm tted all of the essential facts whichit is the
purpose of a due process hearing to establish.”? Simlarly, in
Betts v. Bd. of Educ. of the City of Chicago, 2 the Seventh Circuit
hel d that where the student unequivocally admtted to activating
false fire alarnms, the “function of procedural protections in
insuring a fair and reliable determnation of the retrospective
factual question. . .is not essential.”' The Court acknow edged
that while a further process hearing may be required under certain
circunstances in the penalty phase even when the offense is
admtted, the neeting held between the parents and school
adm nistrators was sufficient to satisfy this requirenent.
Finally, in Farrell v. Joel,'® the Second Circuit held a suspension
heari ng was not entitled to a procedural due process clai mwhere the
student admitted the conduct and know edge of the violation.
Federal district courts have followed the precedent set by the

circuit courts and held that procedural due process violations do

"' Id. at 1045.

192466 F.2d 629 (7th Cir. 1972).
' Id. at 633.

" 1d. at 631, 633.

193437 F.2d 160 (2nd Cir. 1971).
"% Id. at 163.
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not occur when the student admts the conduct that |led to the

sanct i on. %7

Foll owi ng the precedents set forth above, it is clear that
procedural due process requirenments are |less stringent when the
student admits the conduct which forns the basis for inposing a
sanction on the student. Plaintiffs argue Adamadm tted he drewthe
picture, but did not admt to doing anything wong. Such an
argunent is totally frivol ous and nothing nore than an exercise in
semantics. Not only should the subject matter of the draw ng put
a student such as plaintiff on notice that this was a clear
violation of student rules and could cause fear anong the faculty
and students, but it could also interrupt and inpede the school’s
educational process. However, the drawing was not the only
viol ati on found. Adam al so had an illegal weapon in his wallet
which is also a violation of school rules. The subject matter of
the drawi ng conbined with the discovery of a weapon on the person
of the student and his adm ssion in the presence of his nother
elimnate any need for a nore detailed hearing than plaintiff

recei ved at the conference which was held in this case. The Court

17 See Hill v. Rankin County, Miss. School Dist., 843 F.Supp. 1112, 1118-19 (S.D. Miss.
1993)(Cited Keough to conclude that where student admitted the violation, an indefinite
suspension was not the result of a procedural due process violation.); and Watson, supra at 1242
citing, inter alia, Boster v. Philpot, 645 F.Supp. 798, 804 (D.Kan. 1986)(“. . .even if procedure
was inadequate, ‘the students would still be unable to show that they suffered any prejudice so as
to establish a denial of due process. By admitting their guilt, the plaintiffs waived their right to a
hearing.’”).
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al so cannot overlook the fact that it has already held the draw ng
was not protected by the First Anmendnent. Consi dering the
jurisprudence and the undisputed facts of this case, including
Adam s adm ssion, the discovery of the box cutter and the nother’s
voluntary waiver of a hearing, plaintiffs were afforded adequate
procedural due process. Therefore, summary judgnent should be

granted on the procedural due process claim

The Court will also determ ne whether Adam was denied due
process by the Ascension Parish School Board because his nother
wai ved the hearing on Adami s behal f. In Coplin v. Conejo Valley
Unified School Dist.,'®® the Court held the procedural due process
requi renents for a student who was expelled for sexual harassnent
were satisfied where his parents had waived the right to a
hearing. ! The Court relied on the standard set forth by the United
States Suprenme Court in D.H. Overmyer Co. v. Frick Co.® and
concluded that parents may waive their child s constitutional
procedural due process right if it is established by clear and
convincing evidence that the waiver is voluntary, and know ng and
intelligent.' The Coplin Court found the student’s parents’ waiver

was vol untary, know ng, intelligent, and non-coercive because it was

198 903 F.Supp. 1377 (C.D.Cal. 1995).
199 14 at 1385.
110 405 U.S. 174, 92 S.Ct. 775, 31 L.Ed.2d 124 (1972).

" Coplin, supra at 1383-84 citing D.H. Overmyer, supra at 185, 187.
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based on “a rational decisionto sign the Consent to D scipline Form
after evaluating the potential repercussions of not doing so.”!?
These repercussi ons woul d have included “nore serious and adverse
consequences” such as their son not being able to graduate with his

cl assmates or having to pay private school tuition. 3

This Court adopts the persuasive and well reasoned analysis in
Coplin to support its conclusion that Adamis nother’s decision to
waive the hearing on his behalf was *“voluntary, know ng,
intelligent, and non-coercive.”!* The waiver signed by Adams
not her contai ned | anguage that clearly advised her that Adam had a
right to a hearing. Thus, the | anguage whi ch preceded her signature

st at ed:

| understand that although I have a right to a
hearing | choose at this tinme to allow ny
son/ daughter to be transferred to the Ascensi on
Parish Alternative School .

Further, there is no evidence that Adanmi s not her was mi sl ed by Li nda
Lanendol a when she signed the waiver. Thus, M. LeBlanc testified

in her deposition as follows:

"2 Id. at 1384. The Court also based its waiver analysis on the fact that the parents were
consulting an attorney. Ms. LeBlanc was being advised by an attorney whenever she waived
Adam’s expulsion hearing.

113 Id
"4 Coplin, supra at 1383-84 citing D.H. Overmyer, supra at 185, 187.

> Rec. Doc. No. 43, Exhibit 4.
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Q But you understand, though that you waived
your right to contest the expul sion.

A. Right.

Q You understand that right?

A. Right.

Q And you opted for the alternative school for
Adan?

A. |1 didn't consider | had any other option.

They told ne that if Adam went to alternative
school and finished the alternative school, that
he woul dn’t be expell ed. ¢

It is obvious that Ms. LeBlanc was concerned with the serious and
adver se consequences of the charge and the possi bl e sanctions when
she wai ved Adanis expul sion hearing. She was also interested in
getting Adaminto the alternative school to avoid any gaps in his
educati on. It is also clear that the defendants were concerned
about Adani s continued education by its decision to place Adamin
an alternative school rather than expel himfromthe school system
Thus, M. LeBlanc evaluated the potential repercussions of not
pl acing Adamin the alternative school and made a know ng, rati onal
deci sion to wai ve the expul sion hearing to avoid any further del ay
in Adam s education. This waiver was voluntary, know ng,
intelligent, and non-coercive wth full awareness of the
consequences. Under these facts and the jurisprudence discussed
above, there was no procedural due process violation because M.

LeBl anc wai ved t he hearing on behal f of her son.

16 Rec. Doc. No. 43, Exhibit 3.
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C. Qualified Immunity

The defendants assert qualified inmunity as a special defense.
Al t hough the Court has found no nerit to plaintiffs’ constitutiona
clainms, the Court believes it should al so consider the nerits of the
qualified immunity defense. School officials are entitled to
qualified immunity fromliability for damages ari si ng under section
1983. 17 The United States Supreme Court approved the qualified
immunity defense in 1975 fearing the nost capabl e candi dates for
school board positions would be deterred fromserving if their day
to day actions were subjected to the heavy burden of potenti al
personal liability for violating students’ constitutional rights. !
The defendants claim that Principal Conrad Braud is entitled to
qualified imunity in his individual capacity. Defendants further
cl ai mt hat Superi ntendent Robert C outare and Princi pal Conrad Braud
cannot be liable in their official capacities under section 1983
since plaintiffs have not submtted any evi dence which established
that the all eged deprivation of AdamPorter’s constitutional rights

was related to a policy or custom

1. Wiether Conrad Braud is entitled to qualified inmmunity in

his individual capacity

" Wood v. Strickland, 420 U.S. 308, 95 S.Ct. 992, 43 L.Ed.2d 214 (1975).

"8 Id. at 319-20(“The most capable candidates for school board positions might be
deterred from seeking office if heavy burdens upon their private resources were a likely prospect
during their tenure.”).
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Qualified immunity protects officials from section 1983
liability provided their conduct does not violate clearly
established statutory or constitutional rights which a reasonable
person woul d have known.!® \Wen deternmining if a person acting in
hi s personal capacity is entitledto qualifiedimunity, the inquiry
invol ves a two step analysis. First, courts nust determ ne whet her
the plaintiff has alleged a violation of a clearly established
right. If the plaintiff has sufficiently alleged a violation of a
clearly established right, the court nust then determ ne whet her the
defendant’ s acts were objectively reasonable inlight of the clearly
established law at the tine the defendant acted.?'*® Once the court
determines the official’s conduct does not violate a clearly
established statutory or constitutional right which a reasonable
per son woul d have known, then qualified inmunity acts as a conpl ete
defense to the lawsuit. It is unnecessary for courts to reach the
second prong of the qualified imunity test if the plaintiff fails
to submt the requisite summary judgnment evidence that the
i ndi vi dual defendant violated a clearly established constitutional

right.2

" Chiu v. Plano Independent School Dist., 260 F.3d 330, 342 (5th Cir. 2001).

20 Anderson v. Pasadena Independent School Dist., 184 F.3d 439, 443 (5th Cir. 1999);
Meyer v. Austin Independent School Dist., 161 F.3d 271, 273-74 (5th Cir. 1998); and Systems
Contractors Corp. v. Orleans Parish School Bd., 148 F.3d 571, 574 (5th Cir. 1998).

"*! Hassan, supra at 1079.
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Because this Court has determned that none of Adanis
constitutional rights were violated, the Court is not required to
reach the qualified inmunity question as noted earlier. However,
out of an abundance of caution, this Court wll address the
applicability of the qualified immunity defense. The Court wll
first determne if Braud viol ated one of Adanis clearly established
constitutional rights. For a right to be clearly established, the
contours of the right nust be sufficiently clear that a reasonabl e
of ficial would understand t hat what he i s doing violates that right.
A right is clearly established only if it would be clear to a
reasonabl e actor that his conduct was unl awful under the particul ar
facts involved. The right allegedly violated nust be defined at the
appropriate | evel of specificity before a court can determne if it
was clearly established.'®? The Court finds that Braud did not
vi ol ate one of Adanis clearly established rights under the facts of
this case. The Court’s conclusion that none of Adanis
constitutional rights were viol ated supports this finding. Further,
the sparse jurisprudence on how school officials should react in
simlar situations also supports the conclusion that no clearly
established right has been violated. “If the law did not put the
[actor] on notice that his conduct would be clearly unlaw ul,

sunmmary judgnent based on qualified inmunity is appropriate.”?!?

122 Saucier v. Katz, 533 U.S. 194, 202,121 S.Ct. 2151, 2156, 150 L.Ed.2d 272 (2001).

2 Id. at 202, 2156-57.
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Thus, the Court finds that none of Adamis clearly established rights

were violated by Braud in his individual capacity.

Even if this Court were to find that one or nore of the rights
asserted by plaintiff was were violated was clearly established,
Braud is still entitled to qualified imunity under the second
inquiry the Court nust nake. Under the second inquiry, the Court
nmust determine if the defendant’s acts were objectively reasonable
in light of the law clearly established at the tinme the defendant
act ed. If the law is clearly established, an actor is still
entitled to qualified immunity if at the tinme of the action, the
actor believed his actions were objectively legally reasonable.
“Qualified inmunity protects ‘all but the plainly inconpetent or
t hose who know ngly violate the law’ But if ‘it would be clear to
a reasonabl e [actor] that his conduct was unlawful in the situation
he confronted,’” then qualified i munity does not apply. If on the
ot her hand, ‘officers of reasonabl e conpetence coul d di sagree on t he
i ssue, imunity should be recognized.’ "' Braud's actions were
objectively reasonable at the tine he acted. In fact, Braud was
doi ng exactly what he or any ot her reasonabl e principal should have
done wunder the facts presented. Braud was charged with the
responsibility of protecting all EAHS students, and insuring that

Adam did not pose a danger to the other students, faculty and

'** Nunez v. Simms, 341 F.3d 385, 387 (5th Cir. 2003).

'** Hope v. Pelzer, 536 U.S. 730, 752, 122 S.Ct. 2508, 2522, 153 L.Ed.2d 666 (2002).
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property of EAHS. The action he took was in the perfornmance of this
i mportant responsibility and duty. There was no evi dence presented
whi ch woul d support the conclusion that Braud was ever acting in bad
faith or without regard to Adanmi s constitutional rights. Thus, the
Court finds that Braud is entitled to qualified immunity even if

Adanmis rights were found to be clearly established. %

126 For Braud not to have acted and then a student or teacher would have been injured or
killed or school property damaged or destroyed may have subjected the principal to damage suits
or criticism.
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2. Whet her Robert Cloutare and Conrad Braud are subject to

section 1983 liability in their official capacities

The distinction between a state official being sued in a
personal and official capacity was clarified by the United States
Suprenme Court in Hafer v. Melo.' A suit against a state official
in his official capacity is treated as a suit against the state.
Because the real party in interest in an official-capacity suit is
the governnmental entity and not the named individual, the "entity's
‘“policy or customi nust have played a part in the violation of
federal law "**® Neither a state nor its officials acting in their
official capacities are “persons” for section 1983 purposes. ! For
this reason, official-capacity suits are governed by the rules
pertaining to municipal and state governnental liability.®® In
contrast, personal-capacity suits seek to inpose individua
l[iability upon a governnent officer for actions taken under the
color of state law. A showing that the official, acting under col or
of state |aw, caused the deprivation of a federal right is enough

to establish personal liability in a section 1983 action. '3

#7502 U.S. 21, 112 S.Ct. 358, 116 L.Ed.2d 301 (1991).

2 1d. at 25 361-62 citing Kentucky v. Graham, 473 U. S. 159,
166, 105 S.Ct. 3099, 3105, 87 L.Ed.2d 114 (1985).

¥ 1d. at 26, 362.

B0 Turner v. Houma Mun. Fire and Police Civil Serv. Bd., 229 F.3d 478, 483 (5th Cir.
2000).

B! Hafer, supra at 26, 362.
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Because official-capacity suits are governed by the rules
pertaining to municipal and state governnental liability, qualified
i mmuni ty does not pertainto official-capacity clains for injunctive
or declaratory relief as these clains are considered to be official -
capacity clains against the relevant governnent entity.®? Thus,
qualified immnity would not necessarily be the ground for
dism ssing plaintiffs’ case against Cloutare and Braud in their
official capacities. However, because C outare and Braud are being
treated as arns of the school board for purposes of the official-
capacity suit, plaintiffs are required to prove that the Ascension
Pari sh School Board or EAHS has a policy or customthat caused the
deprivation of Adamis constitutional rights.*® Plaintiffs have
failed to submt any evidence to establish whether a policy or
custom in the Ascension Parish School Board or EAHS led to a
constitutional deprivation. Plaintiffs also failedto present facts
to even create a material issue of fact in dispute which woul d cause
the court to deny defendants’ notion for summary judgnent.
Accordingly, the Court finds as a matter of |law that no policy or
custom exi sts at the Ascension Parish School Board or EAHS which

deprived Adam of his constitutional rights under the facts of this

132 See Valley v. Rapides Parish School Bd., 118 F.3d 1047, 1051, n.1 (5th Cir. 1997)(“It is
well established law in this Circuit that the defenses of qualified and absolute immunity do not
extend to suits for injunctive relief under [section 1983].”). See also Chrissy F. v. Mississippi
Dept. of Pub. Welfare, 925 F.2d 844, 849 (5th Cir. 1991).

1 See Monnell v. Dept. of Social Services of City of New York, 436 U.S. 658, 98 S.Ct.
2018, 56 L.Ed.2d 611 (1978).
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case. This conclusion is further supported by the Court’s
determ nation that none of Adams constitutional rights were
vi ol at ed. In the alternative, the Court finds that even if
constitutional violations had occurred, plaintiffs’ official-
capacity clainms nust still fail because plaintiffs have not
i ntroduced any evidence in the record to establish that a policy or
custom of the Ascension Parish School Board or EAHS systematically
deprives students of their constitutional rights. The only evidence
presented by plaintiffs pertainedto their individual clains. Based
on the law and evidence in the record, summary judgnent on the

official capacity clains is granted.

D. Attorneys Fees under 42 U.S.C. 8 1988

The Court has reviewed the record and determ ned that
defendants are not entitled to attorneys fees under 42 U . S.C. § 1988
and the facts of this case. The fact that defendants have
successfully defended their suit does not nean that they are
entitled to attorney’s fees under Section 1988. The issues involved
in this case cannot be said to be frivolous even though the Court
found plaintiff’s clains to be without nerit under the | aw and facts

of this case.
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III. Conclusion

First Amendnent protection cannot be provided to a high schoo
student’s graphic drawing of his high school being soaked with
gasol i ne, surrounded by an individual with a torch and a m ssile,
and illustrating adm nistrators being assaulted and its students
subjected to racial explicatives and slogans. This conclusion is
supported under a pure- Tinker analysis, the true-threat i nquiry, and
the Fifth Grcuit’s approach in Canady. Thus, plaintiffs’ First
Amendnent clainms nust be dismssed as a matter of |aw under the

facts of this case.

This Court also finds that where a school adm nistrator
di scovers a drawing like the one involved in this case, the
reasonabl eness requirenent for a search or seizure is satisfied and
plaintiffs’ Fourth Amendnent rights were not violated under the
facts of this case. Therefore, plaintiffs’ Fourth Anmendnment cl ai ns

are dism ssed as a matter of | aw

There was no procedural due process violation under the facts
of this case. Even though no formal hearing was hel d, Adamadmtted
the violation of the rule for which he was renoved from EAHS and
sent to an alternative school. There is also no procedural
violation of the student’s right where his nother waives such a
hearing after it is offered. Thus, plaintiffs’ procedural due
process clains are dismssed as a matter of |aw under the facts of

this case.
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Even if these constitutional <clains were found viable,
plaintiffs’ Section 1983 clainms against Superintendent Robert
Cloutare and Principal Conrad Braud, both in their individual and
official capacities, are barred by the doctrine of qualified
immunity. The cl ains agai nst Braud i ndividually are barred because
plaintiffs have failed to show any clearly established right was
violated, and alternatively, Braud' s actions were objectively
reasonabl e. The cl ai ns against Cl outare and Braud in their official
capacities are barred because plaintiffs failed to show that the
Ascensi on Parish School Board or EAHS has a policy or custom of

systematically depriving students of their constitutional rights.
Finally, defendants’ clainms for attorney’s fees are deni ed.
Ther ef or e,

| T 1S ORDERED t hat defendants’ notion for sunmmary judgnent is

gr ant ed.

IT 1S FURTHER ORDERED that plaintiffs suit be disnm ssed with
prej udi ce.

IT I'S FURTHER ORDERED t hat defendants’ demand for attorneys
fees under 42 U . S.C. § 1988 is denied.

Judgnent shall be entered accordingly.

Bat on Rouge, Loui siana, January 21
s/ Frank J. Pol ozol a
FRANK J. POLOZOLA, CH EF JUDCE
M DDLE DI STRI CT OF LOUI SI ANA

, 2004.
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